4517L. 011

AN ACT

To repeal section 409.1-102, RSMb, and to
enact in lieu thereof one new section
relating to securities regulation.

BE | T ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF M SSOURI,
AS FOLLOWE:

Section A Section 409.1-102, RSMo, is repeal ed and one new
section enacted in lieu thereof, to be known as section 409. 1-
102, to read as foll ows:

409.1-102. In this act, unless the context otherw se
requires:

(1) "Agent" means an individual, other than a
br oker - deal er, who represents a broker-dealer in effecting or
attenpting to effect purchases or sales of securities or
represents an issuer in effecting or attenpting to effect
purchases or sales of the issuer's securities. But a partner,
of ficer, or director of a broker-dealer or issuer, or an
i ndi vidual having a simlar status or performng simlar
functions is an agent only if the individual otherw se cones
within the term The term does not include an individual
excl uded by rul e adopted or order issued under this act.

(2) "Comm ssioner"” neans the comm ssioner of securities
appoi nted by the secretary of state.

(3) "Bank" neans:
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Matter in boldface type in the above law is proposed |anguage.



(A) A banking institution organi zed under the | aws of the
United States;

(B) A nenber bank of the Federal Reserve System

(© Any other banking institution, whether incorporated or
not, doing business under the |aws of a state or of the United
States, a substantial portion of the business of which consists
of receiving deposits or exercising fiduciary powers simlar to
those permtted to be exercised by national banks under the
authority of the Conptroller of the Currency pursuant to Section
1 of Public Law 87-722 (12 U.S.C. Section 92a), and which is
supervi sed and exam ned by a state or federal agency having
supervi sion over banks, and which is not operated for the purpose
of evading this act; and

(D) A receiver, conservator, or other |iquidating agent of
any institution or firmincluded in subparagraph (A, (B), or
(O.

(4) "Broker-dealer" neans a person engaged in the business
of effecting transactions in securities for the account of others
or for the person's own account. The term does not i ncl ude:

(A) An agent;

(B) An issuer

(© A bank, a trust conpany organized or chartered under
the laws of this state, or a savings institution, if its
activities as a broker-dealer are limted to those specified in

subsections 3(a)(4)(B)(i) to (vi), (viii) to (x), and (xi) if



limted to unsolicited transactions; 3(a)(5)(B); and 3(a)(5)(C
of the Securities Exchange Act of 1934 (15 U S.C Sections
78c(a)(4) and (5)) or a bank that satisfies the conditions
described in subsection 3(a)(4)(E) of the Securities Exchange Act
of 1934 (15 U.S.C. Section 78c(a)(4));

(D) An international banking institution; or

(E) A person excluded by rule adopted or order issued under
this act.

(5) "Depository institution"” means:

(A) A bank; or

(B) A savings institution, trust conpany, credit union, or
simlar institution that is organized or chartered under the | aws
of a state or of the United States, authorized to receive
deposits, and supervised and exam ned by an official or agency of
a state or the United States if its deposits or share accounts
are insured to the maxi num anmount aut horized by statute by the
Federal Deposit |Insurance Corporation, the National Credit Union
Share Insurance Fund, or a successor authorized by federal |aw.
The term does not include:

(i) An insurance conpany or other organization primarily
engaged in the business of insurance;

(it) A Mrris Plan bank; or

(iti) An industrial |oan conpany.

(6) "Federal covered investnent adviser" nmeans a person

regi stered under the Investnent Advisers Act of 1940.



(7) "Federal covered security" neans a security that is, or
upon conpletion of a transaction will be, a covered security
under Section 18(b) of the Securities Act of 1933 (15 U S.C
Section 77r(b)) or rules or regul ati ons adopted pursuant to that
provi si on.

(8) "Filing" neans the receipt under this act of a record
by the conm ssioner or a designee of the comm ssioner.

(9) "Fraud", "deceit", and "defraud" are not limted to
common | aw deceit

(10) "Guaranteed" neans guaranteed as to paynent of al
principal and all interest.

(11) "Institutional investor" neans any of the follow ng,
whet her acting for itself or for others in a fiduciary capacity:

(A) A depository institution, a trust conpany organi zed or
chartered under the laws of this state, or an internationa
banki ng institution;

(B) An insurance conpany;

(C A separate account of an insurance conpany;

(D)  An investnent conpany as defined in the |Investnent
Conmpany Act of 1940;

(E) A broker-dealer registered under the Securities
Exchange Act of 1934;

(F) An enpl oyee pension, profit-sharing, or benefit plan if
the plan has total assets in excess of ten mllion dollars or its

i nvest ment deci sions are made by a named fiduciary, as defined in



t he Enpl oyee Retirenent Inconme Security Act of 1974, that is a
br oker -deal er regi stered under the Securities Exchange Act of
1934, an investnent adviser registered or exenpt from

regi stration under the Investnment Advisers Act of 1940, an

i nvest ment advi ser registered under this act, a depository
institution, or an insurance conpany;

(G A plan established and maintained by a state, a
political subdivision of a state, or an agency or instrunentality
of a state or a political subdivision of a state for the benefit
of its enployees, if the plan has total assets in excess of ten
mllion dollars or its investnent decisions are made by a duly
designated public official or by a nanmed fiduciary, as defined in
t he Enpl oyee Retirenment Inconme Security Act of 1974, that is a
br oker -deal er regi stered under the Securities Exchange Act of
1934, an investnent adviser registered or exenpt from
regi stration under the Investnment Advisers Act of 1940, an
i nvest ment advi ser registered under this act, a depository
institution, or an insurance conpany;

(H Atrust, if it has total assets in excess of ten
mllion dollars, its trustee is a depository institution, and its
participants are exclusively plans of the types identified in
subparagraph (F) or (G, regardless of the size of their assets,
except a trust that includes as participants self-directed
i ndi vidual retirenment accounts or simlar self- directed pl ans;

(I') An organi zation described in Section 501(c)(3) of the



I nternal Revenue Code (26 U.S.C. Section 501(c)(3)), corporation,
Massachusetts trust or simlar business trust, limted liability
conpany, or partnership, not forned for the specific purpose of
acquiring the securities offered, with total assets in excess of
ten mllion dollars;

(J) A small business investnent conpany |licensed by the
Smal | Busi ness Admi ni stration under Section 301(c) of the Small
Busi ness I nvestnent Act of 1958 (15 U.S.C. Section 681(c)) with
total assets in excess of ten mllion dollars;

(K)y A private business devel opnent conpany as defined in
Section 202(a)(22) of the Investnent Advisers Act of 1940 (15
U S.C Section 80b- 2(a)(22)) with total assets in excess of ten
mllion dollars;

(L) A federal covered investnent adviser acting for its own
account ;

(M A"qualified institutional buyer" as defined in Rule
144A(a) (1), other than Rule 144A(a)(1)(H), adopted under the
Securities Act of 1933 (17 C F. R 230. 144A);

(NN A"major US. institutional investor" as defined in
Rul e 15a- 6(b)(4)(i) adopted under the Securities Exchange Act of
1934 (17 C.F. R 240.15a-6);

(O Any other person, other than an individual, of
institutional character wth total assets in excess of ten
mllion dollars not organized for the specific purpose of evading

this act; or



(P) Any other person specified by rule adopted or order
i ssued under this act.

(12) "Insurance conpany" nmeans a conpany organi zed as an
i nsurance conpany whose primary business is witing insurance or
reinsuring risks underwitten by insurance conpanies and which is
subj ect to supervision by the insurance conmm ssioner or a simlar

official or agency of a state.

(13) "Insured" neans insured as to paynent of all principal
and all interest.
(14) "International banking institution" neans an

international financial institution of which the United States is
a nmenber and whose securities are exenpt fromregistration under
the Securities Act of 1933.

(15) "Investnment adviser" neans a person that, for
conpensati on, engages in the business of advising others, either
directly or through publications or witings, as to the val ue of
securities or the advisability of investing in, purchasing, or
selling securities or that, for conpensation and as a part of a
regul ar business, issues or pronul gates anal yses or reports
concerning securities. The termincludes a financial planner or
ot her person that, as an integral conponent of other financially
rel ated services, provides investnent advice to others for
conpensation as part of a business or that holds itself out as
provi ding i nvestnent advice to others for conpensation. The term

does not i ncl ude:



(A) An investnent adviser representative;

(B) A lawyer, accountant, engineer, or teacher whose
performance of investnent advice is solely incidental to the
practice of the person's profession;

(C© A broker-dealer or its agents whose perfornmance of
i nvestnment advice is solely incidental to the conduct of business
as a broker-deal er and that does not receive special conpensation
for the investnent advice;

(D) A publisher of a bona fide newspaper, news nagazi ne, or
busi ness or financial publication of general and regul ar
circul ation;

(E) A federal covered investnent adviser;

(F) A bank, a trust conpany organi zed or chartered under
the laws of this state, or a savings institution;

(G Any other person that is excluded by the Investnent
Advi sers Act of 1940 fromthe definition of investnment adviser;
or

(H  Any other person excluded by rule adopted or order
i ssued under this act.

(16) "lInvestnent adviser representative" neans an
i ndi vi dual enployed by or associated with an investnent adviser
or federal covered investnent adviser and who nakes any
recomendati ons or otherw se gives investnent advice regarding
securities, manages accounts or portfolios of clients, determ nes

whi ch recommendati on or advice regarding securities should be



gi ven, provides investnent advice or holds herself or hinmself out
as providing investnent advice, receives conpensation to solicit,
offer, or negotiate for the sale of or for selling investnent
advi ce, or supervises enpl oyees who performany of the foregoing.
The term does not include an individual who:

(A) Perfornms only clerical or mnisterial acts;

(B) Is an agent whose performance of investnent advice is
solely incidental to the individual acting as an agent and who
does not receive special conpensation for investnent advisory
servi ces;

(© Is enployed by or associated with a federal covered
i nvest ment advi ser, unless the individual has a "place of
business” in this state as that termis defined by rule adopted
under Section 203A of the Investnent Advisers Act of 1940 (15
U S.C. Section 80b-3a) and is:

(i) An "investnent adviser representative" as that termis
defined by rule adopted under Section 203A of the I|nvestnent
Advi sers Act of 1940 (15 U. S.C. Section 80b-3a); or

(1i) Not a "supervised person” as that termis defined in
Section 202(a)(25) of the Investnent Advisers Act of 1940 (15
U.S.C. Section 80b- 2(a)(25)); or

(D) Is excluded by rule adopted or order issued under this
act .

(17) "lssuer" neans a person that issues or proposes to

i ssue a security, subject to the foll ow ng:



(A) The issuer of a voting trust certificate, collatera
trust certificate, certificate of deposit for a security, or
share in an investnent conpany w thout a board of directors or
i ndi viduals performng simlar functions is the person perform ng
the acts and assum ng the duties of depositor or manager pursuant
to the trust or other agreenent or instrunent under which the
security is issued.

(B) The issuer of an equipnent trust certificate or simlar
security serving the sane purpose is the person by which the
property is or wll be used or to which the property or equi pnent
is or wll be leased or conditionally sold or that is otherw se
contractual ly responsible for assuring paynent of the
certificate.

(© The issuer of a fractional undivided interest in an
oil, gas, or other mneral |ease or in paynments out of production
under a lease, right, or royalty is the ower of an interest in
the | ease or in paynents out of production under a |ease, right,
or royalty, whether whole or fractional, that creates fractiona
interests for the purpose of sale.

(18) "Nonissuer transaction” or "nonissuer distribution”
means a transaction or distribution not directly or indirectly
for the benefit of the issuer.

(19) "Ofer to purchase" includes an attenpt or offer to
obtain, or solicitation of an offer to sell, a security or

interest in a security for value. The term does not include a
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tender offer that is subject to Section 14(d) of the Securities
Exchange Act of 1934 (15 U. S.C. 78n(d)).

(20) "Person" nmeans an individual; corporation; business
trust; estate; trust; partnership; limted liability conpany;
associ ation; joint venture; governnent; governnmental subdivision,
agency, or instrunmentality; public corporation; or any other
| egal or commercial entity.

(21) "Place of business" of a broker-dealer, an investnent
adviser, or a federal covered investnent adviser neans:

(A) An office at which the broker-deal er, investnent
advi ser, or federal covered investnent adviser regularly provides
br okerage or investnent advice or solicits, neets wth, or
ot herw se comuni cates with custoners or clients; or

(B) Any other location that is held out to the general
public as a location at which the broker-deal er, investnent
advi ser, or federal covered investnent adviser provides brokerage
or investnment advice or solicits, neets wth, or otherw se
conmmuni cates with customers or clients.

(22) "Predecessor act" nmeans sections 409.101, 409.102 and
409. 201 to 409.421, as repealed by this act.

(23) "Price anmendnent” neans the anmendnent to a
regi stration statenent filed under the Securities Act of 1933 or,
if an anendnment is not filed, the prospectus or prospectus
suppl ement filed under the Securities Act of 1933 that includes a

statenment of the offering price, underwiting and selling
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di scounts or conmm ssions, anount of proceeds, conversion rates,
call prices, and other matters dependent upon the offering price.

(24) "Principal place of business" of a broker-dealer or an
i nvest ment advi ser means the executive office of the
br oker-deal er or investnent adviser fromwhich the officers,
partners, or managers of the broker-deal er or investnent adviser
direct, control, and coordinate the activities of the
br oker -deal er or investnent adviser.

(25) "Record", except in the phrases "of record", "official
record”, and "public record", neans information that is inscribed
on a tangible nediumor that is stored in an el ectronic or other
mediumand is retrievable in perceivable form

(26) "Sale" includes every contract of sale, contract to
sell, or disposition of, a security or interest in a security for
val ue, and "offer to sell"” includes every attenpt or offer to
di spose of, or solicitation of an offer to purchase, a security
or interest in a security for value. Both terns include:

(A) A security given or delivered with, or as a bonus on
account of, a purchase of securities or any other thing
constituting part of the subject of the purchase and havi ng been
of fered and sold for val ue;

(B) A gift of assessable stock involving an offer and sal e;
and

(C© A sale or offer of a warrant or right to purchase or

subscri be to another security of the same or another issuer and a
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sale or offer of a security that gives the hol der a present or
future right or privilege to convert the security into another
security of the sanme or another issuer, including an offer of the
ot her security.

(27) "Securities and Exchange Comm ssion" neans the United
States Securities and Exchange Conmm ssi on.

(28) "Security" means a note; stock; treasury stock;
security future; bond; debenture; evidence of indebtedness;
certificate of interest or participation in a profit-sharing
agreenent; collateral trust certificate; preorganization
certificate or subscription; transferable share; investnent
contract; voting trust certificate; certificate of deposit for a
security; fractional undivided interest in oil, gas, or other
m neral rights; put, call, straddle, option, or privilege on a
security, certificate of deposit, or group or index of
securities, including an interest therein or based on the val ue
t hereof; put, call, straddle, option, or privilege entered into
on a national securities exchange relating to foreign currency;
or, in general, an interest or instrument commonly known as a
"security"; or a certificate of interest or participation in,
tenporary or interimcertificate for, receipt for, guarantee of,
or warrant or right to subscribe to or purchase, any of the
foregoing. The term

(A) Includes both a certificated and an uncertificated

security;
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(B) Does not include an insurance or endowrent policy or
annuity contract under which an insurance conpany prom ses to pay

a fixed sumof noney either in a lunp sumor periodically for

life or other specified period;

(C) Does not include an interest in a contributory or
noncontri butory pension or welfare plan subject to the Enpl oyee
Retirement Inconme Security Act of 1974;

(D) Includes as an "investnent contract"™ an investnent in a
common enterprise with the expectation of profits to be derived
primarily fromthe efforts of a person other than the investor
and a "common enterprise" nmeans an enterprise in which the
fortunes of the investor are interwoven with those of either the
person offering the investnment, a third party, or other
i nvestors; and

(E) May include as an "investnent contract", anong ot her
contracts, an interest in a limted partnership and a limted
liability conmpany and an investnment in a viatical settlenent or
simlar agreenent.

(29) "Self-regulatory organization" neans a national
securities exchange regi stered under the Securities Exchange Act
of 1934, a national securities association of broker-dealers
regi stered under the Securities Exchange Act of 1934, a clearing
agency regi stered under the Securities Exchange Act of 1934, or
t he Muni ci pal Securities Rul emaki ng Board established under the

Securities Exchange Act of 1934.
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(30) "Sign" neans, with present intent to authenticate or
adopt a record:

(A) To execute or adopt a tangible synbol; or

(B) To attach or logically associate with the record an
el ectroni c synbol, sound, or process.

(31) "State" neans a state of the United States, the
District of Colunbia, Puerto Rico, the United States Virgin
| sl ands, or any territory or insular possession subject to the

jurisdiction of the United States.
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